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1
INTRODUCTION

Ships have never been infallible. and adventurous treasure seekers have
always made efforts to retrieve sunken ships. Today’s sunken-treasure
hunters employ new, sophisticated  technologies. These technological
advances, as well as other factors, have reshaped the cconomices of the
sunken-treasure-hunting business, In this paper. T look at whether the shifts
in the technology and cconomics of sunken treasure over the past few
decades have found expression in sunken-treasure law, namely the body of
law that allocates property rights in sunken ships.

Studies ot the development of property rights have long been guided by
the evolutionary paradigm formulated by Harold Demsetz. Demisetz posited
that “property rights develop to internalize externadities.”™ The heart of my
inguiry is whether the evolution of sunken-treasure Taw makes sense in
Demsctzian evolutionary terms. 1 answer this question, ike many previous
case studies of evolving property-law regimes,” with a qualified “Yes:™ the
evolutionary framework may indeed explain the development of the faw of
sunken treasure, but not in the straightforward way Demsetz envisioned.

Demsetz predicted that technological and economic development would
generate a shift from communal property. o, more accurately. “open
access” toward private property. The sunken-treasure business has under-

gone a technological and economic boom i recent vears, et the Taw of
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sunken treasure has shifted from open access toward government property,
This dynamic may make cvolutionary sense, however. given the contours of
sunken treasure’s development. Much of the increase in the economic value
of sunken treasure has derived from a surge of interest in sunken treasure as
cultural artitact. In this role, sunken treasure is a form of “cultural property.”
and to some extent, it is a public good. Consequently, it may. perhaps, be
coverned most efficiently as government property.

Put more generally, the story 1 tell here suggests that where the public-
cood tacet of an asset grows in relative importance. the taw may ctficiently
evolve toward a government-property regime. This paper thus points to the
important roles that government property and public goods can play within
the Demscetzian evolutionary calculus.

Part IT of the paper outlines the evolutionary theory proposed by Demsetz
and subsequent commentators, The paper’s evolutionary analvsis of sunken
treasure is developed m Part VI Parts L IV and V supply the data for Part
VI's analysis. by sketching key developments in sunken treasure's technol-
ogy. economics, and law. respectively.

I
THEORY

I begin with a look at the evolutionary theory of property rights developed
by Demsetz and subsequent commentators. This theory, in turn. begins with
the concept of externalities. Externalities, broadly speaking, are harmful or
beneficial effects of one person’s actions on others that are not taken into
account in that person’s decision-making process.

Decisions vis-a-vis assets can cause externalities. Private property rights.
according o evolutionary theory, cncourage efficient decision making by
internalizing such externalities: if an asset is a person’s private property. she
bears the harms and benefits that her actions cause to it. For one. these harms
and benefits are reftected in the market value of the asset.” For another. other
persons can refatively eastly negotiate agreements with her as to the actions
she will or will not take regarding her property.” These effects do not hold
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for open-access property. over which “aright . can be exercised by all
members of the community.”

Although property rights generate benefits i imternalized externalities,
they entail costs: defining and enforcing property rights are expensive
endeavors, Property rights will develop, therefore, “when the gains of inter-
nalization become larger than the cost of internalization.”™ The Key factors
that affect the relative costs and benetits of internalization are “changes in
technology and relative prices.”™

Rising asset values, in particular, amplify the magnitude of externalities.
Demsetz’s chief tlustration coneerns the effects of the commerctal fur trade
on the native population of the Labrador Peninsula. The advent of the tur
trade increased both the value of same and the scale of hunting. The costs of
externalities, primarily overhunting,” rose accordingly. The result was the
genesis of private property in land.

Subsequent studies have refined. and greatly comphicated. Demsetz’s
account. Some scholars have shed hight on the wide range of factors that can
aftect the evolution of property rights. Examples of such factors include
changing population densities, droughts, and the invention of barbed wire:”
the sizes of the habitats of different antmal breeds:™ the political demands of
competing constituencies:  and the volatility of commodity prices tas dis-
tinct from absolute prices.)”™ Other studies have claborated on the broad
spectrum of property-right adjustments that may result from changed tech-
nological and econonie circumstances.

Some scholars, especially Terry Anderson and PJ.Hillo have pointed out.
in line with Demsets s Togie but contrary to his paradigmatic tale. that ¢co-
nomic developments can sometimes fead o reduced Tpressure”™ ona
resource., and therefore to communization of private property. Morcover, as
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Barry Field has shown. a single cconomic development. such as population
growth. may have opposite property-right effects under different historical
circumstances: toward privatization. i one case. and toward communiza-
ton. i another.™ Daniel Fitzpatrick suggests further complications for the
evolutionary paradigm: he argues that property-right development can itself
affect ecconomic forces, by increasing pressure on a resource. Additionally,
Fitzpatrick contends that new legal property rights can conflict with estab-
lished soctal norms, creating an unmanageable bog of transaction costs.’

These complications notwithstanding. the evolutionary paradigm contin-
ues o antmate most modern studies of shifting property regimes. Demsetz's
paper. i particular, has been described as “the point of departare for virtu-
ally all etforts to explain changes v property rights,””

I11
TECHNOLOGY

This Part examines the evolving technologies that have been employed by
treasure seekers over the years, with an emphasis on the advances of recent
decades. Ancient treasure hunters identified sunken vessels by sight. from
the surface of the water or near beneath it. and retrieved whatever they could
by skin diving. or with nets. hooks. and the Tike.™" Treasure-hunting technol-
oav has since advanced in three key arcas: underwater endurance. underwa-
ter detection, and underwater exploration.

A Undervarer Endurance

The number-one problem facing divers, including treasure hunters, is how
to hreathe deep below the surface.” The first great solution to this problem
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was the “diving bell”™ a hollow, weighted chamber i which one or more
people could be Towered into the water. The diving bell came into practical
use in the sixteenth century. A refined version. which used barrels to
replenish the diver’s air supply mid-dive. was patented by Sir Edmund
Halley in 16917 Later iterations, from 1788 onward, used a pump and a
tube to push air into the diving bell. Diving bells were used on ~everal
treasure-salvage operations.”

A more mobile alternative to the diving belll the “open helmet” was
developed in the Tate cighteenth and carly nineteenth centuries. The open
helmet covered the diver’s head and shoulders: Air was pumped into the hel-
met from the surface, and excess air bubbled nto the water out the bottom
of the hehmet.” An improvement on the open helmets introduced in 1837 by
Aueustus Sicbe, was the “standard diving dress” which added a flexible
waterproof suit sealed to the helmet. ™ Diving helmets and diving dress were
used by the Roval Engineers to reclaim several ships in British waters in the
18308 and 184057

Using these technologies, divers were able to descend to depths that gave
rise to a new problem: decompression sickness. which causes pam. paraly-
sis.and even death when the pressure of deep waters causes gas bubbles to
form in the body. ™ Around the turn of the twentieth century. it was discov-
ered that a gradual ascent helps to prevent decompression sichness. This
technigue allowed the United States Navy to salvage a submarine at adepth
ol nincty-three meters in 1914

A more aggressive approach o combating decompression sichness was
the manufacture, as carly as 1875, of “atmospheric diving suits™ made of
rigid shells.™ The German tirm Neufeldt and Kuhnke produced several pop-
alar models i the carly 19208
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In 1929 the Genovese salvage company Sorima used  Neuteldt and
Kuhnke suits on a voyage to salvage the English ship Eevpr at four hundred
feet.”

The modern solution to underwater endurance is scuba "Self-Contained
Underwater Breathing Apparatus™) equipment. The first successful scuba
device was the “aqualung.” patented by Emile Gagnan and  Jacques
Cousteau m 1943, The aqualung featured a compressed-air tank and the first
modern “regulator” a pressure-compensated demand valve that allows the
diver's breathing to-trigeer the supply of new air.” A variation on the
aqualung’s “open circuit” echnique is the “rebreather” which treats the
diver’s exhaled air and allows it to be inhaled again.” Both open-circuit and
rebreather technologies are sttl in use today.

Addinonally. a variety of exposure suits provide today’s divers with some
degree of thermal protection. Exposure suits were first developed for the
United States Navy in the 19505 Most of today s suits, including those
Known as “steamers™ and “wetsuits.” are made of Lycra or neoprene. Others.
called “drvsuits” incorporate additional materials such as trilaminates,
crushed neoprene. polyurethane, and rubber. and offer improved thermal
protection by trapping air or other gases within them. ™

B. Undervater Deiection

No matter how Jong a treasure hunter can remain underwater. she faces
the challenge of Tocating the treasure she secks. Sophisticated search operi-
tons generally begin with stenificant archival research into the location of a
particular shipwreck. But research provides. at best. a general notion of the
vessel’s Tocation,

Sunken treasure can sometimes he spotted by sight from the shore or from

near the water's surtace.” In recent decades. visual searches have sometimes
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relicd on acrial photography. However, even with artificial hghting. under-
water visibility is Timited to twenty or thirty feet.t Treasure hunting has
theretore relied increasingly on two search technologies developed over the
course of the twentieth century: sonar and magnetometers.

Sonar ("Sound Navigation and Ranging™) measures underwater sound
waves to detect and chart submerged objects. A major catalyst for the inven-
ton of sonar was the disastrous voyage of the Titanic in 19127 In 1914,
Reginald Fessenden successfully tested a sonar device capable of detecting
an iccberg from 3.2 Kilometers away. ™ Sonar took off following World War
I in response to the appearance of submarines and torpedoes. which were
otherwise undetectable ™ Later development, including increased  sonar
ranges, was also spurred by military advances. particularly during World
War H and the Cold War.*

Today's treasure hunters employ several varieties of sonar devices. Simple
“depth recording™ sonars can detect ships [ving on. but not deeply embedded
in, the ocean floor. “Sub-bottom™ sonars can penctrate some kinds of oceuan-
floor geologies. “Side-scan™ sonars are contigured so as to cover large arcas
of ocean floor, but can only detect protruding objects.™ Both sub-bottom and
stde-scan sonars have been commercially available since the 1960s.™

The magnetometer. first conceived by Carl Friedrich Gauss in 1833,
detects anomalies in the carth’s magnetic field caused by ferrous objects.
Magnetometers can be used to detect cannons, anchors, hull plating. and so
on.” The development of the magnetometer. too, was stimulated by military
needs. in this case World War 17 Magnetometers were first used by archac-
ologists in the 1950s, and marine explorers have used them since the 197087
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C. Undervarer Exploration and Retrieval

Cutting-cdge  sunken-treasure-hunting — technology now —includes
unmanned submersible vehicles: which are either towed by surface vessels
C"tow 11sh™) or controlled from a distance ("Remote Operating Vehicles.™ or
“ROVST) The roboties used in today™s tow fish and ROVs were developed
primartly in the otl and gas industry. Advanced tow fish operate sub-bottom
and side-scan sonar, magnetometers, and sophisticated cameras, at depths of
up 1o 0.000 meters, ROV can carry similar technologies, as well as mechan-
ical arms. pumps, suctions. and the like.™

One American company. Odyssey Marine Exploration. has been particu-
farlbv active in putting advanced underwater technology 1o use toward
sunken-treasure hunting,” Ody ssey's main ROV, which it calls ZEUS., is un
“erght-ton, two-milhon-dollar remote-controlled deep-sea robot.”™ ZEUS
carries seven high-resolution cameras with sophisticated lighting devices
and “two seven-function master/slave manipulator arms ... adredge pump,
a specialized sediment sifting and collection device, and a limpet suction

device™

v
ECONOMICS

The economies of sunken-treasure hunting have changed a eood deal in
recent decades. This Part examines three sets of economic changes: the
cifects of the technological advances discussed in Part 1 the emergence of
sunken treasure as cultural artitact: and the conversion of the treasure hunt
iselt o an asset

Ao The Feonomics of Advanced Technology

Technological advances have dramatically increased the scope of the
sunken treasure that 1s physieally retrievable. A few decades ago. treasure
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could be salvaged only if it lay at a depth of no more than a few hundred
feet.” The “space age™ technologies of recent decades have gradually made
salvage operations possible at virtually any depth. Sunken-treasure finds
have therefore increased in recent vears, and they are expected to continue
o increase in the future.™

The 1960s, in particular, witnessed several promiment treasure finds, par-
ticularly oft the coast of Florda, by treasure seekers using refatively novel
scuba and sonar equipment.” Savvy entreprencurs have sinee become
involved: | Tlreasure hunts are promoted on Wall Street and the Vancouver
Stock Exchange. Their investors include some of the wealthiest men in the
world. What we are seeing today is ..o an industry. not ... a bunch of small-
tume adventurers.”™

Odyssey, which has been in business sinee 19940 was founded by an adver-
tising exceutive and a real-estate developer. It is publicly traded. and has. in
tact. battled allegations of securities fraud.” A New Yorker story published in
2008 reported that Odyssey has an average monthly operating budget of
about two milhon dollars, much ot 1t raised from instututional mvestors.”™

Governments have also noted today’s increased odds of suceessful
sunken-treasure hunting, as well as the technological spectatization required
for such endeavors, In 2002, the English eovernment entered mto an mno-
vative arrangement with Odyssey, with the hope of salvaging a British war-
ship that sank off” the coast of Gibraltar in 1694, The ship s presumed to
carry treasure worth as much as four billion dolars.™ Reportedly. Ody ssey
is to recenve 8O of the first S45 million dollars recovered. 30¢ of the next
S50 million, and 40% of anvthing above that amount.”
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B Treasure as Cultural Artifuct

The classic sunken-treasure hunter hoped to recover objects of straight-
forward monctary value, such as precious metals and gems.” Increasingly,
however, sunken treasure s perceived as a source not only of gold and ~il-
ver, but of extraordinary cultural value.™ This development has had several
cconomic implications,

Moststranghtforwardly. articles retrieved from shipwrecks command high-
er prices than comparable items that Tack the sunken-treasure cachet. Most off
Odyssey’s profies. for example, have come from sales of “mass-produced
items .. such as coins™ Further, the degree of popular interest in certain
well-known shipwrecks, such as the Tiranic, the Constitution. and the Mary
Rose. s such that even mundane articles from these ships can be sold at a
profit. including “picces of the coal used for tuel or slivers of wood.™

The ascendant value of shipwrecks as cultaral artifacts has also meant that
treasure hunters can generate revenue by putting a shipwreck or its artifacts
on display. This can be done through sales or leases to museums, ™ or by dis-
plays in situ. The rights o run tourist visits to the site of the Tiranic, for
example, and to display the wreek in other ways, have engendered protract-
ed litigation. So have the rights 1o the wreek of the Lady Elgin. discovered
m Lake Michigan in 1989, though the wreek itself was considered unhikely
to hold much in tradittonal pecuniary value.

Shipwrechs also serve as artifacts-on-display as sites for sport scuba div-
g, So-called “wreek diving”™ which can include low-tech searches for
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10,2015

Paul NoKellers Sedvor-Severcion Relations: How the Stare of s Desioved the Lady Blein, 3o
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artifacts on shipwrecks. has become increasingly popular.® Some ships are
now jettisoned intentionally, in fact. in order to attract wreck divers and
other curious visitors.

The idea that sunken treasure is a form of cultural artifact has not been
purely beneficial to the treasure-hunting business. A robust strand ot schol-
arship and advocacy seeks to remove shipwrecks from the realm of com-
mercial interests, and 1o reserve access to them to preservation-oricnted
archacologists.” The scientitic field of “maritime archacology.” like the
commercial treasure-seeking endeavor, has been on the rise sinee the avail-
ability of scuba and sonar equipment in the 1960s.™ The preservationist
position s sometimes couched as an effort to preserve “cultural property.”™”
Several archacotogical-protection statutes have been applied to this end in
the marttime context.™

C. The Vulue of the Hunt liself

Finally, the broad cultural appeal of sunken treasure offers opportunities
for sccondary sources of revenue rooted i the entertainment value of the
search atself. Treasure hunters have joined forces with entertainment-
industry professionals to produce television shows, films. and books about
modern treasure-hunting adventures.™

See Gary GENTIFE ATANCTD WRECK DIVING Gt 1T988)
See.eu Smkine Ship Will Boose Tourism, Group Savs, NBONEWS htpew ww nbenews.com
WIS 330 378 U BHd noy Eolast updated Nay 25020070 Nandenberg Simking Phis Mornire, NBC 2L

5

htp/iwww nbe 272000

con/story/H070237 7 vandenberg sinkime-this marnmg (last updated My

Abbass, supra note 750 Varmer, supra note 680 Richard T Roboll Fegad Protection jor Undervater
Cultirad Resources: Can We Do Berrer?. 3001 Nk Lo & Covi 303 (19949)

ANfronr koY, supra note 220 ar 13 220 Brederie Dumase Ancient Wreokso i USNBERWATTR
ARCHAEQEOGY . supracnote SO0 at 27,27 2K

Bemard H Oxman, Marime Archacoloey and the Tnrcmnational Law of the Seac 12 Cornst-NVEA
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Assacration of Nmerican Loavwe Scliools” Section on Are: biproducion. 12 Coroat VA T & Akis 333
[ERANS]

Lathrop v Umidentitied. Weecked and Abandoned Vessel, ST7 E Supp. U330 M D Flas 1993 capphy
ing the Antiquities Act, 16 U5 C08 A3 (200600 Kicm v Unidentified Wieched and Abandoned Safing
Vessel 7SS B2A IS e heh e ToRSHeapplsing the Archacological Resources Protection Aot [6 TS €
S 470ua 20060 Umited Stares v Hampton, Crime Noo PToW92S (S D Flas July IS TUS0) cxame . See
Nanmier supra note O8Cat 281 N2 IRE K6,

Horan, sapra note 720 at 2370 Justin S, Sterng Sueart Salvave: Extending Draditionad Maraime £on
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Odyssey’s founders, for example. foresaw at the outset that “they would
not only excavate shipwrecks and sell some of their finds to the public but
also auction oft film rights to the wrecks, sell tickets to shipwreck-themed
“attractions.” and publish books and magazine articles. *1t was in the business
plan from the beginning . . .
hunting expeditions have also proven to be commercially valuable ™

Lo

Photographs taken on, and of, treasure-

vV
LAW

This Part discusses the Taw that applies to sunken treasure. It is oriented
around the question, "Who owns this shipwrech?™ T split my discussion
between two Kinds of shipwrecks: those still “unabandoned.” and those that
have been abandoned by their original owners. T limit my discussion to
American Law, with a couple of forays for context into Enelish and interna-
tional Taw.™

A, Unabandoned Shipwrecks

Every sunken ship was once afloat, and at that time it had an owner. The
traditional principle, which continues o apply today. is that “when articles
are lost at sea the title of the owner in them remains™ That is. the original
owner retains ownership indefinitely.

The finder of an unabandoned ship may be entitled to a “salvage award ™
Salvage law originated from cases in which ships were saved from drown-
ing. but this body of Jaw i~ applied after a ship has sunk as well> The size
ol the salvage reward is determined after the fact by the court, which con-
siders factors such as the effort and skill expended by the salvor, the risk

SColapmtos supra nore 41, at 48
SRALS Tuamie. Tneo v Wrecked and Abandoned Vessel 920 B Supp. 714 D Ve 19961 RALS
P, Ineo v Haverd 171 FAD 943 tdth Cirs 19990 Natzrger, supra note 71 at 214 13
“Although a comparative study would certainly be instructive. too.
Phe Akaba, 34 E 1972000 chh Cie 1R93)2 For aorecent statement. see Sca Hunt, Ine v Unidentified
Shipwreched Vessel or Vessels, 221 E3d 0340 64t 4t Cir 2000
Froovk Foo MR Taovas Co Garrieas & Carrrist NATwans . Makiing 1w 774273
(2003
New Boes Mut Martne Ins, Coovs Dunham 78 USC 0 D Wadl) U aIs7 1 The Sabine. 103 U85l
Oty 384 CNT9) Treasure Salvorss Ines v Unidentificd Wreceked and Abandoned Sailing Vessel, 369
b 20 3300337 o3th Cue 19750 Columbus-Ame Discovery Gep. v A Mut Ins. Col 9748 20 4500439 ¢dth
Cir. 1992y,
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incurred. the value of the salvaged property, and the degree of danger to the
ship.™ The salvage award can sometimes be considerable™

The original owner's rights are extinguished only once she abandons the
ship.” Thus, the key issue in a dispute between a treasure finder and an orig-
inal owner is whether the ship has been abandoned. Abandonment is uncon-
troversial where the owner has explicitly pronounced her lack of interest in
the vessel” Generally, however, the only reason an owner explicitly relin-
quishes her rights is to transfer them to another party. usually an insurer.” In
such cases, the original owner’s abandonment means only that the finder
must fight her claim against the msurer.

Courts have strugeled to define abandonment absent an explicit pro-
nouncement to that effect. The time elapsed since the ship was lost. coupled
with its owner’s inactivity, are clearly important factors, and some courts
have taken them, “under certain circumstances, [to] give rise to an imphca-
tion of intention to abandon.™ Yet courts have also suggested that “the Taw
is hesitant o find an abandonment™ and that abandonment “must be proved
by clear and convincing evidence.™ Some courts, in fact. have required
mexpress acts” to show abandonment against a competing clamm by a past
owner.” The resulting body of law 1s a swamp that probably merits a study

ol 1ts own.”

The Blachwall. 77 USFoI869y Columbus A Discovery Grpodne v A Mut Ins, Co 0Se - 3d
830373 Gt Cir 1995)

Robert A- Koenig, Note. Propern Righis in Recovered Sca Treasure: The Salvor's Porspecnve, R
NY DINeE & Cone 271 (1982

Fads v Brasclion, 12 Ark. 399, 308 09 (18611 United States v Siles, 27 F Cas IS22 0N D Cal
tSo: Wyman v Hurlburt, 12 Ohio 820 K7 (183450 The Port Hunter, 6 F Supp. 1009 60 Mass 1934y
Howard v Sharling 61 So, 2d 18T (Flas 1930

Nunley v AV Dauntfess Colocotronise 863 E2d 11900 1199 ¢Sth Cie 19839 Columbus: Am
Discovery Gipo v A Mut s, Col 9740 F2d 4500 d6 oih Ci 19920 Martha's MVinevard Scuba
Headquarters, Ine v Unidentificd. Wreched and Abandoned Steanm Vessel 8332 TOS s Cir [987
O AN JURD 20 Salvage § 23 (1993),

Columbus-Am. Discovery Grp.neo v Unidentified. Wiecked and Abandoned Sahimg Vessell 742
I Sapp 1227 ¢BD. Vil 1990)

Wiceins v 1100 Tons, More or Loss, of Talian Narble, 18O B Suppe 432 08D Vo [9o)

‘Columbus-Am. Discovery Grpove A NMut Ins, Cod 974 B2 480, 468 (dth Cirs 199

Sea Hunto Ineo v, Unidentitied Shiparecked Vessel or Vesselse 221 F5d 034064 odith Cin 2000

Sweeney, supra note 090 at 1948900 Jones, supra note 600 ae 21150 Forrest Boothy Wiho (haons
Suntken Treasure” The Suprcme Cowrt, the Ahandoned Shipsyrcck Act and the Brother donciiv,. 11 U
SEANC L 77,92 9301998 99 Bract ox Mo Taw of Sy 2020318 dohn Reeder ed L dth
cd 2003 see alsoce g Columbus A Discovery Grpoone veo Atk Mot Ins. Coln 974 B 2d 450 (Hh Cir
foa2e, Deep Sca Resouorces. Ine v Brother Jonathan, 102 F 3G 379 (uth Cie 19960 Fairport Incl
Faplosation. Ine. v Shipwrecked Vessel, 105 B3 1078 toth Cie 19970 7veh v Umdentified. Wrecked
and Abandoned Vessel T35 B Supp 208 oN D HT 1091
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B. Abandoned Shipywrecks

Once a vessel s abandoned. its original owner no longer has a claim to it
I icis found in international waters (“on the high seas™)." the finder obtains
ttle to 1™ it is found in territorial waters, on the other hand, the tinder is
not the only candidate for ownership: the government is another.

In Enghish law.™ at least as carly as the 1275 Statute of Westminster. the
King was entitled to any “wreck of the sea”™ This term referred only to
property that had come ashore, however.™ In Constable’s Case,” decided in
1601, the King's prerogative was extended to “flotsam™ (property still atloat
at sea). Tjetsam” (goods thrown overboard to save a ship). and “lican™ or
“lagan™ (buoyed jetsam)™ Finally, a series of cases decided between 1798
and 1834 granted the King ownership of entire sunken ships,™

American courts. on the other hand. deemed abandoned <hips the proper-
ty of the finder, not the sovereign. ™ In other words. they subject shipwrecks
to the ordinary “law of finds.” which entitles finders to their finds.”™ The
courts offered several theories for their divergence from the English com-
mon law. " Primarily. however, the courts granted that the sovercign may

Federal courts have been willing 1o assert admiralty jurisdiction over ships discovered in the high
scas on the streneth of artitact ragments brought betore theme John PoFeys Note, The reasure Below
Jurisdicrion aver Salvire Operations i Inrernational Waters, 88 Coro st 1 REV RO3. RO--63 (FUSK),

“Treasure Salvorss Ines v The Unidentitied Wreeked and Abandoned Sailing Nessel, 640 F2d 3500,
367 (Sth Circ 198 T Kiem v Umidentiiied Wiecked and Abandoned Sarting Vessel 738 F2d 1511 o1 th
Ci 1985 Martha's Vinevard Scuba Headquarters, e, v Unidentified. Wreeked and Abandoned Stein
Vessell N33 E2d 1039 ¢lst Cir TORT)

For this istory. see John JoKenny & Ronald R Hrasoft. Fhie Ovwnershup of the Treasures of the Sed.
O WA & My B R 3830 384292 (19670 O John Alprzar. Note. Sovercien Rivhes and Sunhen
Freasure: Treasure Salvors, Ineov Unidentifiod And Abandoned Sailing Vessel 700 UL Riy, 75, 76-
TT 97 and Kenneth SO Beall, bl Srare Revndation of Scarch jor and Saivave of Sunhen Treasire,
Nab Risorrees 111501971

Statute of Westnunster, 1273,
1t ity owner had not abandoned it it the owner tatled to prove her righe within a vear and a day.

IWOBEackstony, CovaiNiarips 7292

T Eng Rep. 2180223 0KUB 1601

WO B ACKRSTONT L COVMIENTARTES 7202

N

3 bkdw. Foeodo o fact the statute eranted “wieek™ w the King even

"hhe Aguila o3 Fog Reps X7 cAdm. 1798%)0 The King v Properts Derelict, 166 fing. Rep. 136
tAdm IR230 The King v Two Casks o Tallow, 106 FBng. Rep. 11 iAdm. 1837
CWyman v Hurlburt 12 Ohto ST oS30 Fads v Brazelon 22 Ak, 499 (Esol United States
Dvndale. 16 b R20 clst Cie 19020 see UL Chermside. drs Annotation, Richis i and Owncrstip of
Wrecked or Derclict Vesseds and Therr Contents Not Cast Upon the Shorc . 63 A LR 2D 1369 (1934)
See Lecanna Lruel, Propersy Owners” Constructive Possession of Treasure Trove: Redanhing the
Finders Keepers Rule, AXUCEA LRI 103901672 (199 1), The law of treasure trove money hidden by
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assert ownership over abandoned maritime property. but held that both the
states and the federal government. unlike the English King. had simplhy not
done so.' "

This changed i the 19005, however, as state legishatures began 1o pass
laws asserting state ownership over abandoned shipwrecks: ™ Flonda's
Archives and History Act, passed i 1967, served as a model for several
other states. The act gives the state title to all “artifacts, treasure trove, and
objects of antiguity which have ... historical value or are of interest to the
public. including . . . sunken or abandoned ships™ In the T970s, similar
statutes were passed in Georgia, Texas, Massachusetts, and the Carolinas.
By 1985, twenty-four states had passed some Kind of fegislation increasing
state ownership over abandoned shipwrecks.'

In 1988, the federal Abandoned Shipwrecks Act (ASA) was enacted.
ASA asserts the federal covernment’s ownership of a broad swath of aban-
doned shipwrecks in American waters, including any shipwreck thatis: el
cmbedded o submerged Tands of @ State: (2) embedded m coralline forma-
tions protected by a State on submerged Tands of a Statez or (3) on submerged
kinds of a State and . . . included i or determined eligible for inclusion in the
National Register”™ ASA then transters the federal government's ownership
to the State in or on whose submereed Tands the shipwreck is focated.™ " As
a result, cach state now owns most shipwrecks 1 its waters.'™ In 1998, the
Supreme Court upheld ASA'S constitutionality.”

Uinted Stares v Tvindales THO T S200 K23 00 Cie 100250 Thompson v United States, 62 Cro Ol
STo 1926y An exeeptional decision s State o el Brvin v Massachusernis Col 95 So0 2 vl (bl
[9561, See Adpizar supra note 100 at 7N

“See Adam Tawrences Seare Nuziguny Taves and Ndoiralie Salvace: Provecune Our Cuinonad

Revorrces, 32U N Lo R, 201 300-02 019770 Anne G Greseche, Moveoccnend o Hiseorn
SMupnsscchs g the TuSOsC 121 B o Arctiatorooy TOSC THO e1usSe Denise Be Femngeoldl £
Avodomed Shipwreck Acrof TONT Noveganineg Tarbudans Constiniaronad Warcrs 20 100U Biape riosa |
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States 7 Freasure Salvors Ine v Unidentiied Wreeked And Abandoned Saihing Nessell 308 E Suppovn®
IS D B 1970

AAUSCON 20N

Id 3 2J05o

Cireseches supranote 090 Anne G Gieseckes The Vandencd Shipwrcck Ao Nt il Rede on
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In light of ASA. ownership of abandoned shipwrecks turns heavily on the
reach of the states™ territorial waters. The arca of the United States™ federal
territorial waters was expanded i 1988 by presidential proclamation from
three to twelve nautical miles.™ This shift accords with the latest United
Nations Convention on the Law of the Sea. proposed in 1982 and in force as
of 1994, The expansion of federal territorial waters does not automatical-
Iy extend state waters (in which ASA applies). State waters continue. as a
rule, to reach three nautical miles out from the coast.™ The expansion of fed-
cral territorial waters does mean, however, that state waters could be extend-
ed in the future.

Vi
ANALYSIS

The last three Parts offer a body of data about the past and present states
of the technology. cconomics, and law of sunken treasure. This is not a com-
prehensive corpus. Nonetheless, can any sense be made of it in light of
Demsetzian evolutionary theory? And does it, in turn, shed any fight on the
evolutionary paradigm? The answers T offer to these questions focus on the
evolution of the law of abandoned shipwrecks.

A Evolutionary Preliminaries for Sunken Treasure

[n the evolutionary paradigm. shifts between property regimes are rooted
i the cconomic costs entailed by these regimes: open access is cheap to
police but encourages externalities. whereas private property is expensive 1o
police but internalizes externalities.” How do these factors play out in the
sunken-treasure context?!

Since sunken treasure cannot reproduce. treasure seeking does not entail
the kind of overconsumption concern characteristic of fox hunting. for
example. As Richard Posner puts it. “the problem is slightly different in the
animal and treasure cases. In the first. it is too rapid exploitation: in the see-

‘Press Proclamation Noo 3928054 Fed. Rees 777 (FosOy Phalip A Berns, A Seavcreien’s Porspective
onr Dreasire Saivage, SOOTUNRC T & Cone 274 01999,

United Nations Comvention on the Law of the Scas Dec, 100 TOR20 IR UNITS, 3060 see also
Sweeney. supra note 69 at 200-01: Del Brnceo, supra note 220 at 1602-720 The United States has not
stened this treaty

The waters of Texas. part of Florda. and Puerto Rico reach nine nautcal miles from the coast, John
Briscoe, fhe Elecr of Prosident Reavan's 1.2-Mide ferriiorial Sea Proclamation on the Bowndaries and
Extrarerritorial Powers of the Coasid Starex, 2 TyRg: Spa 225 228-29 ¢1002)

See supra notes 39 and accompany ing tet
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ond, too costly exploitation.”” " In other words. open access to sunken treas-
ure can entail deadweight “competition losses™ I a certain shipwreck s
retrievable, Tittle value can be gained by rival treasure hunters undertaking
competing searches. The costs of these searches largely overlap. while the
rewards generally do not increase (although i some cases. competition
might lead to aceelerated finds)'™

Would the competition costs entailed by treasure hunting aptly be charac-
terized as “externalities?” T offer two answers. One remains foyval to the strict
notion of externalities. On this approach, cach treasure seeker imposes costs
on the others by forcing them to compete with her. Each competitor. mstead
of pursuing treasure according to her own cost-benefit schedule. is forced to
take the prospect of preemption into account. In this sense. competition
costs may, perhaps, be viewed as externalities.

Another tack would be to take a broader view of the evolutionary per-
spective. Demsetz’s basice insight is that private property serves to elimimate
the costs endemic to open access.”™ Treasure seeking's competition costs it
well into this paradigim. These costs arise inopen access situations, but
would disappear in a private property regime. in which a sigle owner does
not have to compete with others for finds, and can instead follow her own
set of expected costs and benetits.

B. The Fvolution of Abandoned-Treasure Law

The law of abandoned sunken treasure has undergone a noticeable shiftin
recent decades, from the Taw of finds. which grants ownership to the finder,
toward increasing government ownership. Beginning in the 1900s. a wave of
state statutes asserted state ownership over shipwrecks abandoned in state
waters: and ASAL in 1987, granted all states the ownership of tmosty ships
in their territorial waters. T focus my evolutionary analysis on this shift,

In Demsetzian terms, the “finders keepers™ rule 1s an “open access”
regime  that 1s, one i which things are ehgible for cluiming through first
possession.” Like the carly-stage Labrador-Penisula hunters. carly treas-
ure seckers could legally appropriate shipwrecks by establishing physicad
control over them.

Ricikn A Posse ke Foosonne Asanvsis o Toaw 15 exth ed. 200 )

Cldoat A2 A7 e by supra note O8Cat 8od 050 Dean boeck Tl Rule of Fost Possession and il
Desiens of the Taw, 38110 & Boos 303 (199350 Dranvid DL Haddocke Forse Possession Versas Oprinial
TTA TUNO s Joseph W
Dellapennie Global Clomate Disrapions and Waier Lo Regern, TS Wanespr B Ry 300 (20104,

'See Marrill supra note 3ar S3310 8335 36
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Tomine: Limiting the Dissipation of Feonomic Value, 68 Wasie U 1.Q)
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Government ownership was not the only possible alternative o open
access in the abandoned-treasure case. In principle, a private property
regime could also apply to this category of assets. The straightforward tack
toward implementing a system of private property in this context would be
that adopted by the Labrador Peninsula hunters. There. the economics and
technology of the fur industry led to private property in land. Analogously,
the sunken-treasure industry could conceivably generate private property in
portions of the sea.

Private ownership in the seas would be a radical innovation. However, pri-
vate property in abandoned shipwrecks could also be generated by way of a
more moderate approach: the rights to shipwrecks could be severed from the
ownership of the sea itself. The American system of oil and gas rights would
provide a useful model for this approach. In that system. a “mineral interest”
in ol and gas is severable. by lease, from surface ownership. ™ A “shipwreck
mterest” could similarly arise as a privately owned. alicnable right.

C. Cultural Property and Evolurion

Given these preliminary investigations, does the evolution of the faw of
abandoned sunken treasure make sense in Demsetzian terms? One promi-
nent feature of this tale does not fit the paradiematic storyline that Demsetz
had in mind. Demsetz imagined that technological and economic advances
would generally push property regimes toward private property. At first
elance. the case of abandoned treasure is therefore surprising, in that its
technological and economic boom has been accompanied by a shift toward
increased government property.

However. several features of the economics of sunken treasure suggest
that the general Demsetzian presumption that property tends 1o evolve
toward private property is less applicable here. For one. improved technolo-
gy does not necessarily increase sunken treasure’s deadweight costs. Some
technological mnovations may simply reduce the costs of exploration,
although others may indeed increase competition and waste.™ Similarly,
improved treasure-seeking technology does not merely increase consump-
tion, and thereby reduce tuture supply. as in the case of fox hunting. Instead.
it entails both mcreased consumption and increased supply (at least tem-

Jotn SoLonw o Om Ak Gas Law IN A NCisHE G 3940 (Sth ed. 200493

This would not nevcessarily be surprising on broader Demsctz-inspired accounts. See suprat notes
IS-TO 125 and accompanying e\t

Deadweight Tosses eise 1t cach competing veasure seeher employs newly available technologies
ROV for exampler, but rewards do not increase accordingly. Losses may also rise 1t new treasure
hunters enter the fray. CfDel Branco, sapra note 220 at 175,
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porarily). since it renders o larger store of shipwrecks, once considered
unavailable, potentially recoverable.

The broader evolutionary thesis holds that shifts in property-right
regimes, whether or not they strengthen private property. tend to serve effi-
ciency. Can the shift i the Taw of abandoned treasure toward governmental
property be explained in these terms?

The answer T suggest to this problem flows not from treasure hunting’s
technological advances, but from another aspect of sunken treasure’s devel-
oping cconomics: the shift that shipwrecks have undergone from fungible
assets Lo cultural assets. Inrecent decades. sunken treasure has attracted
mounting interest as a culturally significant phenomenon. The manifesta-
tions of this trend include the rise of sunken-treaswre muscum exhibitions,
the self-proclaimed “nascent discipline™ of underwater archacology. © and
the political and academic lobby aganst commercial shipwreck retrieval. In
short, sunken treasure has inereasingly come to be viewed as cultural prop-
ery.!

To some degree, cultural property, including sunken treasure, may be ana-
Iyzed as a non-excludable. non-rivalrous public good.” On this view. cul-
tural property provides benetits to the general public by its very existence.
Peter Wendel, discussing relics of antiquity, recently expressed this coneep-
tion of cultural property: “An antiquity reflects. and represents, the architec-
ture, history, culture. and/or values of the people. Once knowledge of the
newly discovered antiquity has been disseminated. the community /country
as a whole receives an intangible cultural benefit that 1s shared and enjoyed
by all”™"

Sunken treasure, i its cultural aspects, fits this description. The public as
a whole. orat least the portion of it that finds shipwrecks interesting, enjovs
the very availability of undestroved shipwrecks and shipwreck artitacts. The

Another possible explimation would frame covernment ownership as o hind of “secomd beat”
Provige owner~hip of portions of the sca would berevolutnonars. And there may well be tuncoonal rea
sons that exphion why covernment ownership of the seas persistss particolarly the seas™ relative plen
teousness nd the relative dittrculty of demarcating and policmyg borders at ~sea C Carol Rose, Tz
Comned oo the Conpmons: Crsgor Commerce and Tehereesds Pablic Proporn 330 G IRy, T
1T IS closon Pechapse thens covernmental onwnership s o cheaper, and not entirely inctiectne, means
tor combatunge the lnnanons ot open aceess, Howevers rhimk that the avalability of mere moderare
micthods of Creanne private property 1n sunhen treasure tsee et accompanying supricnote 127 rrenders
this explananon unsatisfacton
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Scecenerally, NCGrreory STk, Priscieres o Boovoniios 224 35 03d ed oo Ront i
Coonr & Taoveas Ureso o s Boosontios 0030106 07 03d ed. 200

Peter T Wendell Provecins New v Discovered Antiquities Thinkene Ouisede thie " Fee Siple ™ Box,
MO borbiane LR TOTA 10 32 (2007)
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public’s enjoyment stems both, prosaically, from various sources ol sunken
treasure-driven entertammmient. and, more ephemerally, from sunken trea-
sure’s contribution to the fuel that drives the public imagination.

Private owners wielding control over retrieved sunken treasure are unhike-
Iy to take full account of these public benefits. Peter Byrne makes this point
vis-a-vis historie buildings, noting that “[tJhe cultural heritage conveyved by
a community’s historie buildings 15 a public good. the value of which is not
fully internalized in private property rights.™ The uninternalized cultural
value of sunken treasure could therefore result in deficient incentives 1o
“ereate.” or find. shipwrecks, and to supply them to the market.

A more likely consequence, however, is that seekers of sunken-treasure
will cause excessive. inefficient damage to shipwreceks and artitacts. Carol
Rose has written, in the context of tibrary books. that the public’s mterestis
“to have the book stay intact as « whole, so that all the readers can use all its
pages. We want this because we think the value of the book is at its highest
when used as a unity.” Similarly, disassembling shipwrecks for sale in
parts. or careless but quick excavation, might maximize the finders™ own
utility, but concurrently decrease the aggregate public utility, which derives,
m part, from the ship’s value as a cohesive unit.’™

This form of public good-generated market failure could be tackled by a
variety ol methods. including regulatory oversight.” One classic solution,
however. would be government ownership.™ The government. as a repre-
sentative of the public, may be able to take the externalitics of sunken treas-

doPeter Byene, Historic Preservation and lis Cultred Despisers: Releciions o ihe Contemporan
Role of Preservanon Lase i Urban Developmento 19 Groo MasoN LRIV 6650675 Q0121 see also
Wendel supracnote T340 at TOA2 ¢l s ditficult i not impossible. to exelude the commmuanits or country
from this benenie - The mtangible architectural. historeal. and/or caltural charactedsties of an item are
primanly what quality 1t as cultaral property. s these exact quatities which sencrate the positive exter
nalities and define the new by discovered antiquity as a public cood ™

Carol Rose. Frerov and Bificieney or thie Realianment of Conmion-I o Warer Kol 19 1 HLraw
St 261, 202 (Juo

Wendell sopra note T3 at TO3S 300 Varmer, supra note 680 cf Brior ox Mo 1w o
SANACE. supra note 970 a0 2080 John O Whitchead & Suzaone S0 Fanes. Willingness 1o Pay fon
Subinerecd Martimie Caltiral Resoncrces . 27 1 Corivrar Beos, 231 2003,

Narmer. supri note 6% Wendel supra note 30 offers a novel solution: he would grant a hie estate
Lo fders and a remainder to the povernmient cor other representatives of the public )

See Roseosupranote 1200 at 718-200 Byie, supracnote 1350at 673 c'Because private owners can
nat fully capture the value of histonie preservation, public ownership or regulations are necessary to pro
tect the public’s interests i their heritage o Wendel supra note 1340 at 1037 tdiscussing “state owner
shipfretention rulfes™ o nunimiz[e] the negathve externalities associated with the act of the finder taking

possession”) For assomew hat analogous argument, see Rose. suprinote 1360 at 290-90.
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ure into account, and to maintain an efticient supply of adequately preserved
shipwrecks and shipwreck artifacts for various culture-related ends."™

In short, a possible hypothesis is that government ownership of culturat-
property goods Tike sunken treasure serves (o reduce the externalities that
private ownership of these goods would entail. On this hypothesis. increased
covernment ownership of sunken treasure might be an efficient evolutionary
step: as the cultural-property aspect of sunken treasure grows in importance.
the weight of cultural-property externalities does too. The shift toward gov-
crnment ownership might be an efficient step toward curtailing these exter-
nalities.

D. The Government's Role in Fyolution

The optimistic account offered in the last Section suggests that govern-
ment ownership can play a helpful role man efficiency-oriented evolution of
property-right regimes, with regard to assets that become increasingly cul-
tural property-oricnted over time. Government ownership may  therefore
play a constructive role alongside open access and private property. the more

prominent clements in Demsetz’s triad of ownership forms."™ in the evolu-
tionary framework.

This hypothesis offers a new angle on a persistent critique of the evolu-
tonary model. Several commentators have insisted that evolutionary theory
does not account fully for the difficulues, both theoretical and practical. of
cffecting transitions from one property regime o another, even assuming that
the new regime is uncontroversially superior under given economie ciretin-
" This challenge looms signiftecantly smaller where an efficient shift
would expand governmient property. The government is at once a key prom-
algator of property regimes and the beneficiary of government-property
regimes. [nits capacity as Tegislator and regulator, the government can etfect

stances.

CASA purports to seck tmproved avaitabilies of trecreatonal and educational opportumues 1o sport
dovers and other mterested groups. as well as rreplaceable State resources for tourtsn, hiologieal sane-
tartes.and Bistorical research ™ 43 UUS.C08 210360 020063 1o mstructs the states o desetop appropn
ate and consistent policies soas o CA) protect natural resources and habitat arcas: (B guarantee recre
attonal exploration of shipwreck sites: and (Cyallow for appropricte pubhic and private sector recoven
of shipwrecks consistent with the protecnion of historcal vadues and environmental integnty of the ship-
wrechs and the sites”” [

“For Denisets’s treatment of government ownership, see Densetze supra note Tooat 3300 and
Demisetz, supra note osee also Merrll, supra note 30 at S337

ESees e Gary DO Barears CoNTRACTING Tok Proviny Riciris 1IN cTO89 0 Carol Mo Rose,
Properny s Storvtelling: Perspectives prons Game Theory, Narrative Theory, Femnist Theore, 2 Y a0
I & Hesias A7 (oo Tames b Kuier, The Dravedy of the Commons, Part Twe TS Ha T oy
Porty 2250336 38 (19920 Merrdl supra note 30 at S336.37
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changes that serve both its own interest and. on the optimistic evolutionary
account, the public good.

A shift toward government ownership entails an obvious counter-worry,
however. The idea of “evolution™ toward desirable results fits most comfort-
ably with uncoordinated, unconscious processes.”™ Where a property regime
undergoes change as the result of government fiat, on the other hand, the
new regime is naturally suspect. It can be hard to tell whether such shifts
represent efficient evolutionary steps or government overreaching, perhaps
to the benetit of powerful mterest groups.” While [ have offered a possible
interpretation of the shift toward government ownership as a constructive
evolutionary move. I do not know whether this shift does, in fact, represent
evolution, expropriation, or some combination of the two.

A final note about the government’s role in evolution s that it may be tran-
sttional.” Government ownership may be viewed not as an efficient end. but
as astation on the track toward private ownership. Once ownership is vested
i the government. it can be carved up into private. alicnable rights. England’s
recent partnership with Odyssey™ might offer an example of this kind of
move toward private “shipwreck mterests.” In that transaction, England
aranted Odyssey a portion of the prospective rights 1o a certain shipwreck.
Fully private property in abandoned shipwrecks would require additional
steps, however. Most importantly, private owners would need to acquire the
rights to any shipwreck found in a certain arca. Additionally, the rights of
these owners would ideally (from a private-property standpointy be frecly
alienable.™ Time will el if the ownership of abandoned treasure is o take
these further steps trom government ownership toward private property.

VIl
CONCLUSION

The sunken-treasure business has witnessed radical technological and
cconomic development in recent decades. The law of sunken treasure has

CCL Demsetssupra note Loat 3300 NMerntl, supra note 3, at S333

SO bred SONCChesneys Govermment ax Deginer of Property Riehis: Tragedy Exiting i
Conons ”an Proveey Ricis, supra note 30 at 227, 239-32: Terry L. Anderson & Pewer B 7he
Evoluton of Properiv Righus in Propr ey Ricies, supra note 30ac IR L3R For the focus on interest-
group polities, compure Thomas Merrtll Eaplaiing Marker Mechanisns . 20000 L LRy, 27350 and
Saul Lesmaore, fwor Stortes Nbout the Fvolution of Properry Richis, 311 Lrcar Store S421 20000

CCIRoses supra note 1360 a0 202-03

TSee supratent accompanying notes 660-67

“See Demasetz, supranote Foat 356-38

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



April 2013 An Evolutionary Look at Sunken Treasure 217

also chaneed during this period. The old common law reserved rights in
abandoned shipwrecks to the English crown: American faw, which once dis-
owned this doctrine. has gradually embraced it. ina series of state and fed-
eral statutes enacted sinee the 1960,

The trend in sunken treasuwre Taw toward government ownership stray s
from Demsetz’s core paradigm of property -law evolution, which predicted
that cconomic development would be accompanied by a shift toward private
property. This trend mav. however. make evolutionary sense given the
icreasingly sienificant cultural-property aspect of sunken treasure. Where
cultural property is mvolved. government ownership may be an efficient
mode of internalizing externalities.

[ conclude with a4 contrarian query. Sunken treasure is extremely appeal-
e, " To many the recovery of artifacts from sunken ships has an air of my -
tery and romance.”™ " To speak of “treasures of the sea” evokes for most of
us visions bornin childhood. of pirates and buried chests and all the trap-
pings of the Robert Louis Stevenson talex.™ ™ Tt seems to me quite plausible
that the popular appeal of sunken treasure is related 1o its very “capturabili-
(v Sunken treasure is a kind of res nullins. watting to be captured by bold
adventurers.

The recent shift toward government ownership of sunken treasure under-
mines sunken treasure’s capturability, This shift may represent an etfort to
preserve the public-good cultural vatue of sunken treasure. But might it. at
the same time, be eroding another public-good aspect of sunken treasure
the mystery and romance that fuel our collective imagination’?

FBrcr oN AT o ar Saraacs osupra note 97, at 267
Kenny & Hrasofts sapra note 100, at 383
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